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MR. HITCH ON PROCEDURE 

decision of the appeal. If the Supreme Court shall be of the opinion, after con- 
sideration of all the matters thus submitted, that the judgment of the court 
appealed from was such as should have been rendered in the case, such judg- 
ment shall be afSrmed, notwithstanding any error committed during the trial; 
or if, in any respect, the judgment appealed from should be changed, and the 
Supreme Court shall be of opinion that it can determine what judgment should 
have been entered in the court below, it shall direct such judgment to be entered 
in the same manner and with like effect as decrees are now entered in equity 
cases on appeal to the Supreme Court. Provided, that nothing in this section 
shall be construed to authorize the Supreme Court to find the defendant in a 
criminal case guilty of an oft'ense for which a greater penalty is provided than 
that of which the accused was convicted in the lower court." 

Commenting on this provision the editor of the Central Law Journal says : 
"The power and the duty devolved upon the Supreme Court to dispose 
finally of causes on appeal is stated very explicitly. It lies in the hands of 
either party desiring to put an end to a case taken on appeal to secure the 
exercise of that power. In granting this privilege it is seen that the Constitu- 
tion of Oregon recognizes very clearly that, as a record can show in absolute 
perfection everything that occurred in the trial court, there is no necessity for 
clinging with unreasoning tenacity to the old doctrine of the trial court's 
superior ability to dispose of questions of fact. Recession from this doctrine 
we have been persistently urging." J. W. G. 

Mr. Hitch on Proposed Improvement in Procedure. — Robert M. Hitch, 
Esq., of Savannah, in his paper before the Georgia Bar Association on "Pro- 
cedure in Courts of Original Jurisdiction," comments as follows: "The chief 
complaints against our system of procedure are that it is slow, uncertain, ex- 
pensive and ineffective. Two recent criminal cases suggest a very illuminat- 
ing comparison. I refer to the case against Dr. Crippen in the English courts 
and the case against Dr. Hyde in the courts of Missouri.' The former was 
calculated to create a wholesome respect for the law. The trial of Dr. Hyde 
was commenced on April i6th in Kansas City, a verdict of guilty was rendered 
on May i6th, one month later, his motion for a new trial was overruled on 
July sth, his appeal was heard on February 6th, and recently a new trial was 
granted and everything is to be gone over again. That procedure is calculated 
to create disrespect for the law." 

The most serious complaint is against the administration of our criminal 
law. "Some of the evils relate to. the technical machinery of administration, 
while others extend to the grand jury room, the petit jury box and the sheriff's 
office. It sometimes occurs that sheriffs are derelict in the performance of their 
duties. While the governor is supposed to see that, the laws are executed, 
neither he nor any other official has any control whatever over the sheriff. Fre- 
quently the grand juries fail to indict and the petit juries fail to convict when 
indictment and conviction would seem to be inevitable. The trouble here is that 
we have state prohibition as to the commission of crimes and local option as 
to the punishment for crimes committed. The system is illogical and incon- 
sistent. Either the county commissioners of the several counties should be 
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empowered to adopt criminal statutes to suit their respective localities (an 
intolerable suggestion), or, if the criminal laws are to be made by the State 
as a whole, then the State should be given authority to enforce those laws 
in every county. 

"It is almost always within the power of the lawyer to make such changes 
in the law as conditions may require. Our entire system of government, 
Federal and State, is largely the work of lawyers, and it is to the glory of 
the profession that we have furnished the American people with a system of 
government which in the main is the best that history records. It is to pur 
discredit, however, that we have allowed these evils of administration to grow 
up in modern times and to go on unchecked, and it is only natural that the 
public should blame the lawyers if well recognized defects in the laws of admin- 
istration and procedure are not remedied and corrected with promptness and 
thoroughness." 

Further he makes several suggestions looking toward improvement in 
procedure, among which are the following : "Wipe out the greater part of our 
statutes governing details of procedure, and in the place of those statutes let 
the Supreme Court adopt rules of procedure covering all such matters of a 
general nature and let the several trial judges adopt such supplemental rules of 
practice as may be needed in their several jurisdictions. This would give elas- 
ticity and flexibility to the system and permit changes to be readily and easily 
made as the needs therefor might arise. A precedent for this is furnished in the 
National Bankruptcy Act wherein provision was made for the adoption and 
promulgation by the Supreme Court of all necessary forms and rules gov- 
erning the practice. 

"2. Let the sheriffs be made subject to suspension by the governor, in his 
discretion, to be followed by impeachment proceedings instituted by the attorney- 
general in the name of the State and at the direction of the governor and before 
a bench of three judges from circuits nearest that of the sheriff's residence. 
Provide for prompt hearing and allow no appeal. A number of other states have 
laws similar to this, so the proposition is not without precedent. 

"3. Allow grand juries and petit juries to be drawn for any county in any 
case from any part of the congressional district, upon motion of the attorney- 
general in the name of the State, such motion to be made at the direction of 
the governor. Some of our counties in former times were as large as the 
average congressional district of to-day, and this change would therefore not 
be in reason opposed to the doctrine that a man should be indicted and tried 
by a jury of the vicinage. Besides, modes of travel and communication are vastly 
superior now to what they were in former times. By this system there would 
be a reasonable probability that the State laws would be uniformly enforced 
in the several counties irrespective of local sentiment in favor of those violating 
some particular statute. The federal system of drawing juries furnishes an 
example precedent for this proposition. 

"4. Fix the number of strikes in all civil cases and in all felony cases 
at six on each side and in all misdemeanor cases at three on each side. Let 
the defendant be sworn and examined as a witness in criminal cases the same 
as in civil cases. 

"g. Abolish all new trials except in rare and unusual cases when the ap- 
pellate court might desire additional light on the facts. Abolish so-called briefs 
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of evidence and let the entire transcript of the proceedings go up to the appel- 
late court. Abolish motions for new trial and bills of exceptions. Let the 
appellant state in his brief the points on which his appeal is based, and have 
the brief served on opposing counsel fifteen days before the hearing in the 
appellate court. Let the appellate court render final judgment in all cases, 
civil and criminal, increasing or diminishing recoveries in civil cases and sen- 
tences in criminal cases, in its discretion. One verdict by a jury is enough. 
It seems to me a solemn farce for a case to be sent back two and three and 
four times for re-trial before a jury. Such a thing should be legally impossible 
of occurrence. The victor in such cases finds himself vanquished at the con- 
clusion. The law has kept the word of promise to his ear and broken it to 
his hopes. It has given him a Barmecide's Feast. 

"6. Allow no appeals in misdemeanor cases. The pardon board and the 
governor can be trusted to take care of an occasional miscarriage of justice in 
that class of cases. Allow no appeals in civil cases where the amount in con- 
troversy does not exceed five hundred dollars in value. Where a less sum is 
involved neither side can really afford to appeal, the poor man least of all. 

"7. Abolish the pardon board and discourage in every possible way the 
miscellaneous signing of petitions for pardon by people and the granting of 
pardons by the governor except in rare and unusual cases. Our people have 
acquired a Gallic instability of character. They have developed a sentimentality 
which seems to abhor punishment for crime. Jurors who convict a man of a 
crime involving life imprisonment will sign a petition for his pardon within 
a brief while after conviction. It is a safe bet that Mrs. Maybrick could not 
have been kept in any American prison for as much as five years, even if there 
had been no doubt whatever of her guilt. We have much to learn from 
England in firmness and stability of character, as well as in adherence to law 
and the judgments of the courts." 

In conclusion Mr. Hitch said : "The General Assembly of Georgia con- 
venes within a few weeks, and I would suggest that this association memorialize 
the governor and through him the General Assembly to create a commission 
of fifteen distinguished citizens who shall be charged with the duty of study- 
ing the evils which have grown up under our present procedure, of making 
diligent inquiry into the laws of practice and procedure in other States and 
countries, and of reporting to the General Assembly in 1912 with a plan for the 
reorganization of our judicial machinery, and for a thoroughgoing reform 
and revision of all our laws of administration and procedure, civil and criminal, 
to the end that justice may be done speedily, economically and with inexorable 
certainty and precision." R. H. G. 

Attitude of Bench and Bar Toward Reform in Judicial Procedure. — A 

recent number of the Central Law Journal (vol. 71, pp. 327-329) contains an 
editorial in which the mental attitudes of the bench and bar toward judicial 
reform are contrasted. Judge Evans of the Supreme Court of Alabama is 
quoted as saying in a recent opinion: "Our system of pleading is like an 
exogenous plant, whose capacity for multiplying limbs is only limited by the 
climate and the fertility of the soil. * * * What the system should be in this 
State could in my opinion best be devised, after a most thorough investigation 
into the workings of the different systems of pleading of the different States 
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